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COMMENTS ON SETTLEMENT BY
MONTEREY PENINSULA WATER MANAGEMENT DISTRICT

INTRODUCTION

The Monterey Peninsula Water Management District (“Water Management
District” or “MPWMD™) hereby submits comments' on the proposed Settlement lodged
by California American Water (“Cal-Am” or “CAW”), Marina Coast Water District
("“MCWD”), Monterey County Water Resources Agency (“MCWRA”), Monterey
Regional Water Poliution Conirol Agency (“MRWPCA™), Surfrider Foundation, and
Public Trust Advocates (collectively “Settling Parties™) in this proceeding.

The Water Management District submits these comments in accord with Article

" On April 7, 2010, the Water Management District filed a stalement (“Notice of Non
Settlement ciarified that at its Special Meeting of April 5, 2010, the MPWMD Board of Directors
confirmed the Distriet supports the Regional Water Project, but provided divection that it did zgt
support the proposed Settlement or its attached Water Purchase Agreement (“WPA”) as presently
drafied. The Notice affirmed the Water Management District has questions, issues and concerns
regarding the Settlement Agreement and its attachments.
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12 of the CPUC Rules of Practice and Procedure. Rule 12.2 provides “Parties may file
comments contesting all or part of the settiement within 30 days of the date that the
motion for adoption of settlement was served.” On April 13, 2010, the Assigned
Commissioner and Adminisirative Law Judge (“ALJ”) issued a Phase 2 Joint Amended
Scoping Memo Ruling requiring comments on the Proposed Settiement Agreement and
Implementing Agreements to be filed and served no Jater than Friday, April 30, 2010,
The Water Management District has questions, issues and concerns regarding the
terms of the Settlement Agreement (“Settlement”) and the Water Purchase Agreement
{(“WPA™) and the Outfall Agreement attached thereto, MPWMD also shares and adopts
issues of concern as stated by the Division of Ratepayer Advocates (“DRA”) and the City
of Pacific Grove,® and disagrees with the Settling Parties statement that the terms of

settlement are “fairly representative of affected interests.”

? The April 13, 2010 Phase 2 Joint Amended Scoping Memo Ruling also provides: 1) evideniiary
hearings shali be convened in San Francisco on May 10, 2010 ~ May 14, 2010, 2) additional
workshops to share cost information and understand the proposals may also be set during the
weelks of May 10, 2010 and June 1, 2010; and reserves 3) additional hearing dates for the week of
June 7, 2010; and 4) June 28, 2010 and June 29, 2010 for an additicnal set of Public Participation
Hearings that may be held. The Amended Sceping Ruling also clarified that the assigned ALJ
will establish a briefing scheduie upon the conclusion of evidentiary hearings.

*The City of Pacific Grove, although not a Party 10 these proceedings, has stated concerns that
paralle] those set forth in these Comments. On April 21, 2010, the City Council adopted its
Resolution 10-029 that “calls for and supports efforts by invoived stakeholders 1o address and
resolve [the City’s] expressed concerns” and stated “there are also concerns regarding the
ultimate costs of the project and the potential economic impacts o the ratepayers who will
uitimately fund the project, the intent and cffect of this Resolution is to address the proposed
project itself, and does not express support for the Settlement Agreement, the Water Purchase
Agreement, or other financial agrecments made between California American Water, the
Monterey County Water Resources Agency, and the Marina Coast Water District, now pending
review by the California Public Utilities Comumission.”

“ Settling Parties’ Motion tc Approve Settlement (“Mation™), page 2.
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These Comments specify the portions of the Settlement that MPWMD opposcs,
the legal basis of its opposition, and factual issﬁes it contests in accord with Rule 12.2.
The Water Management District requests the Commission set a hearing. Rule 12.3
provides, “Parties to the settlement must provide one or more witnesses to testify
concerning the contested issues,” and “Contesting parties may present evidence and
testimony on the contested issues.”

The Water Management District requests the Commission, in accord with Rule
12.4, reject the Settlement upon the grounds that terms of Settlement are not in the public
inferest and require revision. Further, the Settlement poses avoidable risks that are not
supported by the record. Upon rejection of the Settlement, the Commission shouid
propose alternative terms of Settlement which are acceptable to the Commission and
allow the parties to accept those terms as permitted by Rule 12.4.

In presenting these Comments on the proposed Settlement, the Water
Management District emphatically expresses its support for the Regional Desalination
Project (“Regional Project™).

SUMMARY

The terms of Settlement and its supporting documents are flawed and not in the
public interest for the following reasons:

e Lack of Openness -~ The WPA does not address open meeting rules, public
records rules, or ethical conduct rules.

o Lack of Oversight — The Regional Project does not incorporate sufficient
opportunity for future Commission review,

o Lack of Fairness ~ MCWD does not pay for benefits it receives.

e Lack of Fairness — The WPA does not require MCWD to pay a fair share.
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¢ Lack of Fairness — Cal-Am ratepayers do not receive a fair {reatment under the
Settlement and WPA,

¢ Lack of Fairness - Monterey Citizens lack substantive or effective representation
in the Regional Project.

¢ Lack of Agency Cooperation — The Water Management District has 1o
representation in the Regional Project,

* Risk and Lack of Certainty - The Settlement and WPA do not adequately manage

risk to the Regional Project.

COMMENTS
The terms of the Settlement and the WPA are flawed. Both need revision. The
concerns set forth below are supported by the testimony of Darby W. Fuerst, Andrew M.
Bell, and David J. Stoldt, and the exhibits and attachments to their testimony,
1.0 Lack of Openness — The WPA Does Not Address Open Meeting Rules,
Public Records Rules, or Ethical Conduct Rules. The terms of the Settiement are not in
the public interest. Neither the Settlement nor the WPA guarantee decision-making
processes shall remain open and public. The Settiement and the WPA faii to address public
meeting protocols, public record protocols, or ethics and conflict-of-interest disclosure
rules.
¢ 11 The WPA should be revised to require meetings of advisory bedies to comply

with the Ralph M. Brown Act (“Brown Act”).” The Brown Act should apply to

* The Ralph M. Brown Act (Gov't. Code §% 54950, et seq.) guarantees the public’s right to attend
and participate in meetings of decision making bodies.
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meetings of the Advisory Committee formed pursuant to the WPA, Section 6. °
» 1.2 The WPA should be revised to require all records created or maintained in
support of the Regional Project be retained and disclosed in accord with the
Public Records Act.”
* 13  The WPA should be revised to require officials who make substantive
decisions related to the Regional Project to comply with the Fair Political
Practices Act.’
The Settlement and WPA are silent as to each of these open meeting requirements.
Failure to address these issues prevents the public from fair access to decisions that
directly affect their interests, and expose the Regional Project to litigation,

2.0  Lack of Oversight — The Regional Project Does Not Incorporate

Sufficient Opportunity for Future Commission Review. The Seltiement and the WPA

® Section 6.3 of the WPA can be amended by adding the following sentence to ensure open
meeting requirements are followed: “All meetings of the Advisory Comnistee shall comply with
the Ralph M. Brown Act (Gov't, Code §§ 54950, et seq.).”

" The California Public Records Act (Gov’t. Code §6250, el seq.) s designed to give the public
access to information fn possession of public agencies: “public records are open to inspection at
all times during the office hours of the...agency and every person has a right 1o inspect any public
record, except as . . . provided, {and to receive] an exact copy™ of an identifiable record unless
tmpracticable. (§6253).

¥ The California Political Reform Act of 1974 (Gov’t. Code §§ 81000, et seq.) governs disclosure
of political contributions, sets cthics rules for government officials, and imposes strict limits on
decisions that affect the official’s financial interests. The Political Reform Act is designed to
assure decisions serve all citizens equally, with impartialiy and without bias,

The following sentence should be added te Section 4.5 of the WPA: “With respect to
their performance of duty under this WPA, representatives of the Parties, Project Manager,
coniractors and service providers shall be considered “public officials” within the meaning of the
Political Reform Act of 1974 (“Act™), and its regulations, for purposes of financial disclosure,
conflict of interest and other requirements of such Act and regulations, and in accord with a
conflicts of interest code that shall be adopted by the Parties in compliance with the Act.”

The following sentence should be added to Section 6.6 of the WPA: “With respect to
their performance of duty, all meetings of the Parties to make decisions referenced in this
paragraph 6.6 shail comply with the Political Reform Act of 1974, and its regulations.”
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